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Former employee of car dealership sued dealership
under Americans with Disabilities Act (ADA). The
United States District Court for the Northern Dis-
trict of Indiana, Andrew P. Rodovich, United States
Magistrate Judge, entered judgment on jury verdict
for employee. Employer appealed. The Court of
Appeals, Easterbrook, Circuit Judge, held that: (1)
reasonable jury could find for employee as to em-
ployer's liahility under ADA; (2) fact that employee
had filed applications for benefits under employer's
disability plan did not foreclose recovery under
ADA; (3) neither back nor front pay awarded in
ADA action counts against a maximum award of
compensatory damages under Civil Rights Act of
1991; (4) employer forfeited any benefit of com-
pensatory damages cap on amounts awarded by jury
in ADA action, given its failure to seek to correct
apparent ambiguity in jury instructions and verdict
forms; and (5) parties impliedly consented to have
jury decide both back pay and front pay.

Affirmed.
West Headnotes
[1] Civil Rights 78 €~>1552

78 Civil Rights
781V Remedies Under Federal Employment Dis-
crimination Statutes
78k1543 Weight and Sufficiency of Evidence
78k1552 k. Discrimination by Reason of
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Handicap, Disability, or llIness. Most Cited Cases
(Formerly 78k242(3))

In finding for employee on ADA claim, reasonable
jury could reject employer's contention that em-
ployee was unable to perform all essential functions
of the job and therefore was not a “qualified indi-
vidual with a disability” under ADA, where only
function that employee couldn't handle was inspect-
ing cars personally, and rational jury could con-
clude that this was not an essential, or even an im-
portant, aspect of employee's used car manager's
position, given that employee had delegated this
task for years before accident that left him unable
to walk. Americans with Disabilities Act of 1990,
8§ 101(8), 102(a), 42 U.S.C.A. 88 12111(8),
12112(a).

[2] Civil Rights 78 €=>1552

78 Civil Rights
781V Remedies Under Federal Employment Dis-
crimination Statutes
78k1543 Weight and Sufficiency of Evidence
78k1552 k. Discrimination by Reason of
Handicap, Disability, or IlIness. Most Cited Cases
(Formerly 78k242(3))
Though ADA did not require an employer to dis-
place another person already in a position, reason-
able jury could have determined that person who
performed plaintiff's functions during his absence
from work had not taken over the job but was in-
stead filling in just as he had done for years during
plaintiff's vacations and illnesses. Americans with
Disabilities Act of 1990, 8§ 2 et seq., 42 U.S.C.A. §
12101 et seq.

[3] Civil Rights 78 €=21225(3)

78 Civil Rights
7811 Employment Practices
78k1215 Discrimination by Reason of Handi-
cap, Disability, or llIness
78k1225 Accommaodations
78k1225(3) k. Particular Cases. Most
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Cited Cases
(Formerly 78k173.1)

Plaintiff's request to return to work initially on a
part-time basis, after accident at home left him un-
able to walk, did not disqualify him under the
ADA, where plaintiff proposed to increase his
hours until he was working full time, and jury could
have found that coworker was available to fill in for
whatever hours plaintiff did not cover at the outset,
such that gradual return to full-time work would
have been a reasonable accommodation that the
ADA required employer to provide. Americans
with Disabilities Act of 1990, 8§ 101(9)(B),
102(b)(5), 42 U.S.CA. 8§ 12111(9)(B),
12112(b)(5).

[4] Estoppel 156 €==83(1)

156 Estoppel
156111 Equitable Estoppel
156111(B) Grounds of Estoppel
156k82 Representations
156k83 In Genera

156k83(1) k. In General. Most
Cited Cases
Fact that employee had filed applications for bene-
fits under employer's disability plan did not fore-
close recovery under ADA, where employee was
initially disabled from working and underwent
physical therapy to regain mobility in the months
following accident that left him unable to walk, but
he subsequently was able to drive his car to work,
his physical therapist testified that he could perform
the required tasks, and, though his excuse for
claiming total disability on insurance forms during
period he purportedly was able to work was weak,
it was not so weak that jury was obliged to disbe-
lieve it. Americans with Disabilities Act of 1990, §
2 et seq., 42 U.S.C.A. § 12101 et seq.

[5] Civil Rights 78 €=»1574

78 Civil Rights
781V Remedies Under Federal Employment Dis-
crimination Statutes
78k1569 Monetary Relief; Restitution
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78k1574 k. Measure and Amount. Most

Cited Cases
(Formerly 78k274)

Defendant employer forfeited any benefit of com-
pensatory damages cap on amounts awarded by jury
in ADA action, where plaintiff sought lost back
wages, lost future income, and mental distress, jury
did not separate compensatory damages from other
monetary relief, so that it was impossible to know
whether the verdict included more than $100,000 in
“compensatory damages’ of the kind subject to the
statutory cap, and employer's counsel stood silent
as the jury instructions and verdict forms were ap-
proved and did nothing to avert the problem. 42
U.S.C.A. § 1981a(b)(3); Americans with Disabilit-
ies Act of 1990, § 2 et seq., 42 U.S.C.A. § 12101 et

seq.
[6] Civil Rights 78 €=>1574

78 Civil Rights

781V Remedies Under Federal Employment Dis-
crimination Statutes

78k1569 Monetary Relief; Restitution
78k1574 k. Measure and Amount. Most

Cited Cases

(Formerly 78k274)
Neither back nor front pay awarded in ADA action
counts against a maximum award of compensatory
damages under Civil Rights Act of 1991. 42
U.S.C.A. § 1981a(b)(3); Americans with Disabilit-
ies Act of 1990, § 2 et seq., 42 U.S.C.A. § 12101 et

seq.
[7] Federal Civil Procedure 170A €~>837

170A Federal Civil Procedure
170AVII Pleadings and Motions
170AVII(E) Amendments
170Ak835 Conforming to Proof

170Ak837 k. Issues Tried by Consent
of Parties. Most Cited Cases
Parties in ADA action impliedly consented to have
jury decide both back pay and front pay, and plead-
ings would be deemed amended to give such per-
mission, where neither party objected to having the
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jury decide those issues, and defendant's answer to
complaint demanded “trial by jury as to all issues
herein.” Americans with Disabilities Act of 1990, §
2 et seq., 42 U.S.C.A. § 12101 et seq.; 42 U.S.CA.
§ 1981a(c); Fed.Rules Civ.Proc.Rules 15(b), 39(c),
28 U.S.C.A.

[8] Civil Rights 78 €=>1555

78 Civil Rights

781V Remedies Under Federal Employment Dis-
crimination Statutes

78k1555 k. Questions of Law or Fact. Most

Cited Cases

(Formerly 78k389)
Choosing between reinstatement and front pay and,
if the latter, the amount of front pay, are subjects
for the judge to decide in employment discrimina-
tion actions, as are other equitable remedies such as
drafting injunctions. Americans with Disabilities
Act of 1990, § 2 et seq.,, 42 U.S.C.A. § 12101 et
seq.; 42 U.S.C.A. § 1981a(c).

[9] Civil Rights 78 €=»1555

78 Civil Rights

781V Remedies Under Federal Employment Dis-
crimination Statutes

78k1555 k. Questions of Law or Fact. Most

Cited Cases

(Formerly 78k389)
When assessing back pay, or awarding front pay in
lieu of reinstatement, judge must respect findings
implied by jury's verdict in employment discrimina-
tion action, but whatever discretion the facts allow
with respect to back pay and front pay belongs to
the judge rather than the jury. Americans with Dis-
abilities Act of 1990, § 2 et seg., 42 U.S.CA. §
12101 et seq.; 42 U.S.C.A. § 19814(c).

[10] Civil Rights 78 €=21574

78 Civil Rights
781V Remedies Under Federal Employment Dis-
crimination Statutes
78k1569 Monetary Relief; Restitution
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78k1574 k. Measure and Amount. Most

Cited Cases
(Formerly 78k274)

Defendant employer could not contest jury's award
of $1,050,000 in damages to plaintiff in ADA ac-
tion, where employer did not introduce any evid-
ence to undercut employee's estimates of his finan-
cial loss, employer had forfeited any benefit of
compensatory damages cap on amounts awarded by
jury, and mutual implied consent supported jury's
authority to resolve back pay and front pay issues
that normally would have been decided by the
court. 42 U.S.C.A. 8§ 1981a(b)(3); Americans with
Disabilities Act of 1990, § 2 et seq., 42 U.S.CA. §
12101 et seq.
*497 Kathryn D. Schmidt (argued), Burke, Murphy,
Costanza & Cuppy, Merrillville, IN, for Plaintiff-
Appellee.

James F. Best, Best, Mangan & Langhenry, Chica-
go, IL, Lori A. Vanderlaan (argued), Best, Vander-
laan & Harrington, Chicago, IL, for Defendant-Ap-
pellant.

Before EASTERBROOK, RIPPLE, and ROVNER,
Circuit Judges.

EASTERBROOK, Circuit Judge.

Afflicted with muscular dystrophy, David Pals
worked for 26 years as the used car manager of
Schepel Buick. Pals appraised cars offered for
trade-in, decided whether to resell used cars to oth-
er dedlers or at retail, arranged for the cars to be
cleaned up and repaired, managed inventory and
personnel, and handled related matters. All of these
he was able to do despite decreasing mobility as the
years passed. During the early 1990s Pals began to
delegate some inspection functions to Schepel's
cleanup and repair personnel. Instead of test-
driving cars and sometimes crawling under (or
over) them to assess their condition, Pals had other
employees perform these tasks, making appraisals
on the basis of their reports. In July 1996 *498 Pals
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had an accident at home that curtailed circulation to
his left leg for several hours and left him unable to
walk. When Pals sought to return to work in Febru-
ary 1997, Schepel declined, telling him that his lim-
itations precluded doing the used car manager's job.
In this suit under Title | of the Americans with Dis-
abilities Act, 42 U.S.C. 88 12111-17, a jury dis
agreed with Schepel's assessment and awarded Pals
$1,050,000 in damages.

[1] Schepel contends that the evidence did not per-
mit a rational jury to find for Pals, but because we
must view all inferences in the light most favorable
to the verdict this position is untenable. For ex-
ample, Schepel contends that Pals cannot perform
all essential functions of the job and therefore is not
a “qualified individual with a disability” under the
ADA. 42 U.S.C. 88 12111(8), 12112(a). The only
function he can't handle, however, is inspecting
cars personally. A rational jury could conclude that
thisis not an essential, or even an important, aspect
of the used car manager's position, given that Pals
had delegated this task for years before the acci-
dent. Schepel has not suggested that appraisals
were |ess accurate as aresult or that it cost the firm
even a penny extra for other employees to devote
some of their time to this endeavor. Perhaps reliev-
ing Pals of the inspection duty counts as an accom-
modation under the ADA, but if so it was no less
available as an accommodation after Pals became
wheelchair-bound than before his accident.

[2][3] Appealing to the principle that the ADA does
not require an employer to displace another person
already in a position, see Gile v. United Airlines,
Inc., 95 F.3d 492, 499 (7th Cir.1996), Schepel con-
tends that it had no vacancy for Pals to fill early in
1997. But the jury could have determined that
Wayne Wiarda, who performed Pals's functions
during his absence, had not taken over the job but
was instead filling in just as he had done for years
during Pals's vacations and illnesses. Nor does
Pals's request to return initially on a part-time basis
disqualify him under the ADA. Employees who
have experienced serious medical problems often
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return to work part-time and increase their hours
until they are working full time. This is what Pals
proposed to do. If (as the jury could have found)
Wiarda was available to fill in for whatever hours
Pals did not cover at the outset, gradual return to
full-time work would have been a reasonable ac-
commodation that the ADA required Schepel to
provide. 42 U.S.C. 88 12111(9)(B), 12112(b)(5).

[4] That Pals filed applications for benefits under
Schepel's disability plan likewise does not foreclose
recovery. See Cleveland v. Policy Management Sys-
tems Corp., 526 U.S. 795, 119 S.Ct. 1597, 143
L.Ed.2d 966 (1999). Pals was indeed disabled for
the second half of 1996 and early in 1997, but dur-
ing these months he underwent physical therapy to
regain mobility. By February 1997 he could get out
of his wheelchair (though with difficulty) and drive
his car to the dealership. His physical therapist test-
ified that Pals could perform the required tasks.
Schepel responds that even as late as February,
however, when filling out an application for long-
term disability benefits, Pals answered “all of
them” to the question what tasks he was unable to
perform. Cleveland holds that an employee making
claims under the ADA must give a satisfactory ex-
planation for such inconsistency. One possible ex-
planation might have been that Pals completed this
form two days after meeting with Schepel's man-
agers and learning that he would not be welcomed
back. If his employer treated him as permanently
disabled, then he was entitled to collect on his em-
ployer's disability-benefits program. But this is not
the explanation Pals gave at trial, where he testified
that he had misread the form and thought that he
was being asked what tasks he was able to perform.
That strikes us as weak-insurance law holds applic-
ants to their answers and does not permit lame ex-
cuses for falsehoods, and if *499 Pals thought he
was able to perform all tasks why was he applying
for benefits?-but not so weak that a jury was ob-
liged to disbelieve it for purposes of a claim under
the ADA, which (Cleveland holds) does not treat
general assertions of disability as conclusive
against applicants. None of Schepel's claims of trial
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error is persuasive, so the jury's verdict on liability
stands.

[5] Damages are another matter, considerably more
difficult. Pals contended that he suffered three
kinds of harm: lost back wages, lost future income,
and mental distress. Pals himself supplied most in-
formation and computations; Schepel neither cross-
examined him on these subjects nor presented evid-
ence (or calculations) of its own. Pals sought ap-
proximately $350,000 for past financia loss,
$1,700,000 for future financial loss, and an unspe-
cified amount for noneconomic loss. A magistrate
judge, presiding by consent under 28 U.S.C. §
636(c), gave the jury a general-verdict form telling
it to determine the amount of “compensatory dam-
ages’ to which Pals was entitled. After the verdict
fixed these at $1,050,000, Schepel asked the court
to reduce the award to $100,000 under 42 U.S.C. §
1981a(b)(3)(B). This statute, part of the Civil
Rights Act of 1991, applies to ADA cases, see §
1981a(a)(2). Section 1981a(b)(3) reads:

The sum of the amount of compensatory damages
awarded under this section for future pecuniary
losses, emotional pain, suffering, inconvenience,
mental anguish, loss of enjoyment of life, and other
nonpecuniary losses, and the amount of punitive
damages awarded under this section, shall not ex-
ceed, for each complaining party ... (B) in the case
of a respondent who has more than 100 and fewer
than 201 employees in each of 20 or more calendar
weeks in the current or preceding calendar year,
$100,000[.]

Schepel, which has more than 100 and fewer than
201 employees, believes that its exposure cannot
exceed $100,000. After all, the verdict form and the
instructions called the award “compensatory dam-

ages.n

[6] Yet & 198la(b)(3) does not set a limit on
“compensatory damages’ as that term may be used
colloquially, or even “compensatory damages’ as
lawyers normally employ that term. The cap limits
“the amount of compensatory damages awarded un-
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der this section for future pecuniary losses, emo-
tional pain, suffering, inconvenience, mental an-
guish, loss of enjoyment of life, and other nonpe-
cuniary losses” (emphasis added). Are back and
front pay in an ADA action awarded under §
1981a? Section 198la(b)(2) tells wus that
“Compensatory damages awarded under this sec-
tion shall not include backpay, interest on backpay,
or any other type of relief authorized under section
706(g) of the Civil Rights Act of 1964", 42 U.S.C.
§ 2000e-5(g). So back pay falls outside the cap.
Section 706(g)(1) does not mention front pay, but it
does permit a court to order “reinstatement or hir-
ing of employees, with or without back pay ..., or
any other equitable relief as the court deems appro-
priate.” Front pay isin lieu of reinstatement, and as
a substitute for a remedy under 8 706(g)(1) “front
pay falls squarely within the statutory language au-
thorizing ‘any other equitable relief [as the court
deems appropriate].’ " Williams v. Pharmacia, Inc.,
137 F.3d 944, 952 (7th Cir.1998). We did not con-
sider in Williams the effect of this conclusion on §
19814; all Williams holdsisthat § 706(g)(1) author-
izes front pay as an equitable remedy. Section
1981a(b)(2) gives this another effect, however, and
we now put two and two together. Neither back nor
front pay counts against a maximum award of com-
pensatory damages under § 1981a(b)(3). Accord,
EEOC v. W & O, Inc., 213 F.3d 600, 618 & n.10
(11th Cir.2000); Gotthardt v. National R.R. Passen-
ger Corp., 191 F.3d 1148, 1153-54 (9th Cir.1999);
Martini v. Federal National Mortgage Assn, 178
F.3d 1336, 1348-49 (D.C.Cir.1999); Medlock v. Or-
tho Biotech, Inc., 164 F.3d 545, 556 (10th
Cir.1999); *500 Kramer v. Logan County School
District, 157 F.3d 620, 626 (8th Cir.1998).

One court has gone the other way. Hudson v. Reno,
130 F.3d 1193, 1202-03 (6th Cir.1997), criticized
but followed by Pollard v. E.I. DuPont de Nemours
Co., 213 F.3d 933, 945 (6th Cir.2000). Hudson
reasoned that unless front pay were charged against
the cap, the words “future pecuniary losses’ would
be empty. What kind of “future pecuniary losses’
other than front pay might be covered by §
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1981a(b)(3)?, the court wondered. One answer is
future medical expenses (often for mental-health
matters), akind of financial loss that comes up now
and again in civil rights actions. See, e.g., William-
son v. Handy Button Machine Co., 817 F.2d 1290,
1293 (7th Cir.1987). The maxim that statutes
should be read to give meaning to every phrase
does not mean that they should be read to make
every phrase important; many a provision covers
unusual circumstances. Section 1981a(b), read in
conjunction with 8 706(g)(1) to exclude front pay
from the cap, has plenty of work still to do, and
every word can be given some effect.

Because the jury did not separate compensatory
damages under§ 1981a from other monetary relief,
it is impossible to know whether the verdict in-
cludes more than $100,000 in “compensatory dam-
ages awarded under this section”. Like the magis-
trate judge, we think that Schepel has only itself to
blame. Pals's lawyer and the magistrate judge obvi-
ously had not focused on § 1981a(b)(3). Schepel's
lawyer sat quietly as the jury instructions and ver-
dict forms were approved and did nothing to avert
the problem. (Schepel does not contend on appeal
that itstrial lawyer was clueless about § 1981a until
after the verdict.) When lawyers fail to draw the
court's attention to a preventable problem, they
must bear the consequences of forfeiture. At oral
argument Schepel's lawyer protested that there was
no problem to prevent, no error requiring objection.
All this shows, however, is that Schepel's lawyer
does not understand the nature of the difficulty: the
difference between a generic reference to
“compensatory damages’ and the more limited
scope of § 198la(b)(3), which affects only
“compensatory damages awarded under this
section”. Having stood silent when it was possible
to frame questions so that the jury could reveal
which of the damages had been awarded under §
1981a, Schepel has forfeited any benefit of §
1981a(h)(3)(B).

[71[8][9] Before affirming on the basis of this for-
feiture, however, we must consider the possibility

Page 6

that even with the parties' acquiescence a jury may
not determine the amounts of back and front pay.
Section 1981a(c) provides: “If a complaining party
seeks compensatory or punitive damages under this
section-(1) any party may demand a trial by jury;
and (2) the court shall not inform the jury of the
limitations described in subsection (b)(3) of this
section.” Pals demanded and was entitled to a jury
trial-but on what issues? The parties and the magis-
trate judge assumed (without giving the matter de-
tailed attention) that the answer is “every issue,”
but that can't be right. “The issue, not the action, is
the basic unit for determining jury-triability ... and
the rules contempl ate that in the one action someis-
sues will be tried to the court and others will be
tried to the jury.” Charles Alan Wright & Arthur R.
Miller, 9 Federal Practice and Procedure § 2331
(2d ed.1994). Suppose Pals and Schepel disagreed
about whether reinstatement was superior to front
pay. Choosing between reinstatement and front pay
and, if the latter, the amount of front pay, would
have been subjects for the judge under § 706(g)(1).
Likewise, one supposes, with other equitable rem-
edies: juries don't draft injunctions. Back pay and
front pay are equitable remedies under § 706(g)(1)
and therefore matters for the judge even after §
1981a(c), as the only published appellate decisions
on point conclude. EEOC v. W & O, supra 213 F.3d
at 619; *501Allison v. Citgo Petroleum Corp., 151
F.3d 402, 423 n. 19 (5th Cir.1998). When assessing
back pay, or awarding front pay in lieu of reinstate-
ment, the judge must respect the findings implied
by the jury's verdict. See Dairy Queen, Inc. v.
Wood, 369 U.S. 469, 82 S.Ct. 894, 8 L.Ed.2d 44
(1962); Beacon Theatres, Inc. v. Westover, 359
U.S. 500, 79 S.Ct. 948, 3 L.Ed.2d 988 (1959);
Dranchak v. Akzo Nobel Inc., 88 F.3d 457, 458-59
(7th Cir.1996); McKnight v. General Motors Corp.,
908 F.2d 104, 113 (7th Cir.1990). But whatever
discretion the facts allow with respect to back pay
and front pay belongs to the judge rather than the

jury.

To say that § 1981a(c) does not entitle either side to
a jury trial on back or front pay does not mean,
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however, that a jury tria is forbidden even if the
parties are content.

In all actions not triable of right by a jury the court
upon motion or of its own initiative may try any is-
sue with an advisory jury or, except in actions
against the United States when a statute of the
United States provides for trial without a jury, the
court, with the consent of both parties, may order a
trial with a jury whose verdict has the same effect
asif trial by jury had been a matter of right.

Fed.R.Civ.P. 39(c). Thus an issue may be tried to
the jury “with the consent of both parties” even if
the issue is “not triable of right by a jury”. Front
pay and back pay under Title VIl and the ADA are
“equitable” matters, but they still are dollar values;
allowing a jury to liquidate these sums is a far cry
from allowing a jury to draft an injunction. After
al, “back pay” under the ADA is very similar to
“lost wages’ in a tort or contract suit under state
law, and “front pay” is like lost future income. Jur-
ies routinely determine lost wages and discount fu-
ture income loss to present value. If hundreds of
juries render verdicts on these subjects every day
across the country, they can't be beyond the scope
of consent under Rule 39(c). E.g., Place v. Abbott
Laboratories, 215 F.3d 803, 806-07 (7th Cir.2000),
(recounting that in a case under § 1981a the jury
had awarded back pay while the judge denied front

pay).

Well, then, did these parties consent to have the
jury decide both back pay and front pay? Not in so
many terms, but neither did either party object-and
Schepel's answer to Pals's complaint does “demand
trial by jury as to all issues herein” (emphasis ad-
ded). “If one party demands a jury, the other parties
do not object, and the court orders trial to a jury,
this will be regarded as jury trial by consent” under
Rule 39(c). Wright & Miller at § 2333. See Alcatel
USA, Inc. v. DGI Technologies, Inc., 166 F.3d 772,
795 n. 101 (5th Cir.1999). For purposes such as
this, implied consent is as good as express consent-
for pleadings may be amended by implied consent,
see Fed.R.Civ.P. 15(b), which means that when
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both sides are content to have an issue decided by
the jury, the pleadings are deemed amended to give
permission.

[10] Schepel did not introduce any evidence to un-
dercut Pals's estimates of his financial loss and
therefore isin no position to contest the million-dol-
lar award, apart from its reliance on § 1981a(b)(3).
Because that contention has been forfeited, and be-
cause mutual implied consent supports the jury's
authority to resolve issues that normally would be
decided by the court, the judgment is

AFFIRMED.

C.A.7 (Ind.),2000.
Pals v. Schepel Buick & GMC Truck, Inc.
220 F.3d 495, 10 A.D. Cases 1345, 19NDLR P 1
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